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~ STATE OF FLORIDA
FISH AND WILDLIFE CONSERVATION COMMISSION

COLLIER COUNTY BOARD OF COUNTY
COMMISSIONERS, ET. AL.,

Petitioners,
vs. " Case Nos. 05-2034
. 05-2035
FLORIDA FISH AND WILDLIFE 05-2036
CONSERVATION COMMISSION, ET 05-2037
AL., .
Respondents,

CIT1ZENS TO PRESERVE NAPLES BAY
INC., AND THE CONSERVANCY OF
SOUTHWEST FLORIDA, INC.,

Intervenors.

FINAL ORDER

This case involves an application by the City of Naples for a permit to place regulatory
markers on waters in and around Naples Bay.

On Decémber 22, 2006, The Honotable P. Michael Ruff, an Administrative Law Judge
with the Division of Administrative Heariﬁgs (hereinafter "DOAH™) submitted his
Recommended Order to the Florida Fish and Wildlife Conservation Commission, (hereinafter
"FWC™). Copies of the Recommended Order were also served upon the Petitioners, the
Intervenors, and upon the Co-Respondent City of Naples (hereinafter “the ‘City”). A copy of the
Recommended Order is attached as Exhibit A.

On January 8, 2007, Exceptions to Recommended Order were filed with FWC on behalf

of Co-Respondent. On January 17, 2007, a Response to the Co-Respondent's Exceptions to
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Recommended Order was filed on behalf of the Petitioners. The matter is now before the agency

for final action.

THE ISSUE
Does FWC have the ﬂmhoﬁty and, if so, the duty to prevent an ordinance adopted
pursuant to Section 327.60, Florida Statutes, from taking effect by denying the issuance of a
waterway marker permit until it has reviewed the available accident, citation, and vessel traffic
information, as well as other available, relevant, and reliﬁblc information, and has made its own

independent determination that the data supports the imposition of the ordinance’s restrictions?

BACKGROUND

On November 17, 2004, the City of Naples adopted Ordinance Number 04-10664,
regulating the operation of vessels upon certain watets within the city’s jurisdiction. On |
December 22, 2004, the City submitied its application for a permit to place the regulatory
markers necessary for the ordinaﬁce to take effect. On May 5, 2005, following four months of

~ review of the application and investigation into the proposed appearance, construction, and

locations for the markers, FWC issued its Notice of Intent to issue the requested permit. FWC
verified that the City had considered accident reports, uniform boating citations, vessel traffic
studies, or other creditable data in adopting the ordinance, but did not independently reevalﬁatc
that information to form its own conclusions as to the wisdom of or necessity for the ordinance.

Petitioners ask FWC to prevent the ordinance from taking effect by denying the permit
necessary for the placement of regulatory markers. They assert that FWC has the authority to
look behind the four comers of the ordinance to independently ascertain the necessity for

additional speed restrictions and, if it disagrees with the applicant, a duty to substitute its
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necessary for the placement of regulatory markers. They assert that FWC has the authority to
iook behind the four carners of the ordinance to independently ascertain the necessity for

additional speed restrictions and, if it disagrees with the applicant, a duty to substitute its



Mar 21 2007 16:25
A3/21/2087 16:48 B5E4871 796 LEGALOFFICE PAGE A5/15

judgment for that of the duly elected legislative body that enacted the ordinance and deny the
requested permit. Petiﬁoners also assért that FWC has both the authority and the duty to look |
behind the four corners of the application to independently ascertain the applicant’s true
“purpose for placing the proposed markers” and to deny the permit if FWC docs not believe that

the purposc is truly for safety or navigation.

FWC?S AUTHORITY TO ADOPT, MODIFY OR REJECT
AN ALJ'S RECOMMENDED ORDER

Pursuant to Section 120.57(2)(D), Florida Statutes, FWC has the authority to reject or
modify the conclusions of law over which it has substantive jurisdiction and interpretation 61:*
administrative rules ovér which it has substantive jurisdiction.

The agency in its final order may reject or modify the conclusions
of law over which it has substantive jurisdiction and interpretation
of administrative rules over which it has substantive jurisdiction.
When rejecting or modifying such conclusion of law or
interpretation of administrative rule, the agency must statc with
particularity its reasons for rejecting or modifying such conclusion
of law or interpfetation of administrative rule and must make a
finding that its substituted conclusion of law or interpretation of
administrative rule is as or more reasonable than that which was
rejected or modified. Section 120.57(2)()), Florida Statutes.

In Barfield v. Dep't of Health, Bd. of Dentistry, 805 So. 2d 1008 (Fla. 1st DCA 2001), the

First District Court cxamined in detail the legislative history of the provisions of Section
120.57(1)()), Florida Statutes and substantive jurisdiction. In that case, an applicant for dental

licensure appcaled the final order of the Department of Health, Board of Dentistry (the Board),

3
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for its rejection of the ALI’s Recommended Order, denying his application on the ground that he
had failed the clinical portion of the Florida Dental License Examination. The ALJ héd ruled
that certain grading sheets, which the Board had relied on in deciding that Barfield had failed the
examination, were inadmissible hearsay and could not be used as evidence to show that Barfield
failed the Hcensure examination. The Board issued its final order rejecting the ALJ's conclusion -
of law. The applicant argued, and the First District Court agreed, that the Board, as the
reviewing agency of the ALJ's recommended order, had no substantive jurisdiction under Section
120.57¢(1)]), Florida Statutes, to displace the ALJ's conclusion of law, I—Iqwevc—:r, here, FWC has
substantive jurisdiction‘ over waterway markers. The First District Court does not dispute an
agency’s authority to reject an ALI’s recommended order the agency has substantive jurisdiction
over the subject. Furthermore, the First District Court found that an administrative agency would
c:m]y' violate its authority regarding judicial review if an ALJ's conclusions of law are beyond an
agency’s substantive jurisdiction. (Id. at 1013).

In G.E.L. Cotp. v. Dep't of Envil, Prot., 875 So. 2d 1257, 1265 (Fla. 5th DCA 2004), the

Fifth District Court concluded the Legislature clearly intended to restrict agency review of legal
conclusions in a recommended order to those that concern matters within the agency's field of
expertise. (Id. at 1264). Here, even Petitioners make ample arguments that permitting markers
is within FWC’s field of expertise.

Pursuant to Barfield, G.E.L. and the plain language of Scction 120.57(2)(1), Florida

Statuies, FWC has the authority to reject the ALJ s conclusions of law as to FWC's authority
over the permitting of waterway markers because this subject is within FWC’s substantive
jurisdiction. FWC does reject the ALI's conclusions of law other than the issue of standing and

it states with particularity the reasons for rejection below.
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RULINGS ON ALJ’S RECOMMENDED ORDER

ALJ’s Recommended Findings of Fact

FWC adopts all of the ALI"s findings of fact found in Paragraphs 1 through 83, to the
extent that they are relevant and material.

ALJs Recommended Conclusions of Law

The FWC adapts the recommended conclusions of law found in Paragraphs 84 through
90 that the parties have standing to challenge the issuance of a permit for regulatory markers.
This standing however, is limited to issues pertaining to whether the regulatory markers’

appearance, construction and proposed placement would conform to the requirement of the rule.

Walburn v.. Department of Natural Resources, 14 FALR 3038, 3039-3040, app. dism., 589 So.

2d 1332 (Fla.2d DCA 1991). See, Fla. Admin. Code R. 68D-23.104(3). Petitioners also have
standing o contest whefhcr or not there exists one of the conflicts enumerated in Florida
Administrative Code Rule 68D-23.101(4). Finally, Petitioners have standing to contest whether
the City has statcd a valid vessel traffic safety or public safety purﬁose for placing the markers.
See, Fla. Admin. Code R. 68D-23.105(1).

| FWC rejects the recommended conclusions of law found in Pﬁragraphs 84 through 20 to
the extent that these paragraphs conclude that-the parties have standing to contest in this
proceeding the necessity of the ordinance uﬁder]ying the waterway marker application. See,
Walburn v. Depar’cﬁlent of Natural Resources, supra.

FWC rejects all of the ALJ’s remaining recommended conclusions of law

as irrelevant. FWC is not obligated nor authorized to make actual determinations
as to whether it can independently determine whether a municipal ordinance

speed zone 1s needed. FWC may only review and approve ordinances that have
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been adopted for purposes of manatee protlection. Section 370.12(2)(p), Florida
Statutes.

The goal of Section 327.41, Florida Statutes, is uniformity of the waterway regulatoi'y |
markers. Pursuant to Section 327.41 (1), Florida Statutes, “the Commission shall adopt rules
pursuant to Chapter 120 establishing a uniform system of regulatory markers for the waters of
the state, compatible with the system of regulatory markers prescribed by the United States Coast
Gruard in the United States Aids to Navigation System, 33 C.F.R.”

FWC is not authorized by Section 327.40, Florida Statutes, to preempt local government
authority to regﬁla’cc or establish restrictions for the operation of vessels. FWC’s authority is to
lregu]ate the marking of waterways for safety or navigational purposes upon application of
persons or entities as provided by law. FWC is required to “maké such investigations as needed,
and issue a permit” Section 327.40(l2)(a), Florida Statutes. This sentence means that FWC must
investigate to make sure the placement of markers are not a hazard to navigation. Pursuant to
Section 327.40, Florida Statutes, the regulatory marker applicant was required to submit a
statement describing the purpose of marking, This requirement was satisfied. Nowhere in the
statute is FWC authorized to second guess a local government’s authority as to whether a boating
safety ordinance is needed.

Contrast Section 327.40, Florida Statutes with Section 370.12(2)(p), Florida Statutes, |
which requires that FWC review and approve the language or ordinances of local goveﬁments
regulating operation of motorboats addressing the protection of manatees. If Legislature had
intended to impose a mandatory review and approval of local ordinances by FWC as to whether
boating safety restrictions are needed or not, then it would have provided similar language to that

found in Section 370.12(2)(p), Florida Statutes.
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While FWC does not belicve it has authority to override the City’s ordinance as to
whether boating safety restrictions are needed in Naples Bay, the issuance of a waterway marker
permit in this case does not mean FWC agrees with the City’s decision. FWC promotes safe
boating and boating safety cducation. Boating restrictions should he imposed only when

necessary and warranted without undue burdens on boaters.

FWC’S SUBSTITUTED CONCLUSION OF LAW AND INTERPRETATION OF THE
ADMINISTRATIVE RULES IS AS OR MORE REASONABLE THAN THAT WHICH
WAS REJECTED OR MODIFIED

FWC finds that its substituted conclusion of law or interpretation of administrative rule is
as or more reasonable than that which was rejected or modified.
This analysis reflects FWC's interpretation and is entitled to great deference. AmeriSteel

Corp. v. Clark, 691 So. 2d 473, 477 (Fla. 1997). FWC’s view is not contrary to the statute's

plain and ordinary meaning. See PAC for Equality v. Department of State, Florida Elections

Com., 542 So. 2d 459, 460 (Fla. 2d DCA 1989). Sec also Florida Department of Education v.
Cooper, Case No. 1D-4040, 2003 WL 22508245 (Fla. 1st DCA No. 6, 2003). FWC’s
interpretation should not be overturned unless clearly erroneous. Seee.g., Falk v. Beard, 614

S0.2d 1086, 1089 (Fla. 1993); Florida Department of Environmental Regulation v. Goldring, 477

S0.2d 532, 534 (Fla. 1985); Harloff v. City of Sarasota, 575 So.2d 1324, 1327 (Fla. 2d DCA

1991); Reedy Creck Improvement Dist. V. Department of Environmental Regulation, 456 50.2d

642, 648 (Fla. 1 DCA 1986).

In Lee County v. Lippi, 662 So.2d 1304 (Fla.2d DCA1995), the District Court of Appéa],

Second District agrees with FWC’s interpretation of its authority under Section 327.40, Florida
Statutes. The court in Lippi expressly ruled that there is no language in Chapter 327, evidencing

a legislative intent for state preemption of local government authority over waterways. The court
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in Lippi also correctly noted that the sphere of authority for both state and local governments in
regulating the operation of most vessels on state waters is embodied in the statutory language of
Sections, 327.22, 327.60 and 327.73(1)(1)2, Florida Statutes. Id. at 1306.

Likewise, in Ventura v. Department of Environmental Protection, DOAH Case No. 93-

5064, the Division of Administrative Hearings held that if the Legislature had intended that
mandatory state review and approval of local ordinances relating to boating safety then
presumably, it would have inserted similar language to the provisions of Section 370.12(2)(p).
Florida Statutes, There have been no material changes in Chapter 327 since the Lippi and
Ventura decisions which alters the validity of these case decisions to the case at hand,

FWC’S interpretation of rule 68D-23.105(1)(b) is as reasonable as or more reasonable
than that expressed in the recommended order because the interpretation in the recommended
order would result in the rule enlarging or modifying the specific provisions of law implemented.
See Section 120.52(8)(¢), Florida Statutes. (defining “Invalid exercisc of delegated legislative

“authority™). An applicant must provide with its application “a statement of the purpose of
marking” the area. Section 327.40(2)(a), Florida Statutes. FWC interprets its own rule 68D-
23.105(1)(b)6 to require that a municipality rely on “accident fepoﬁs, uniform boating citations,
vessel traffic studies, or other creditable data™ in determining that purpose and that the
municipality find, based on these factors, that there is “a significant risk of collision or a
significant threat to public safety.” These factors are material to the municipality’s purpose for
regulating the areé. They do not, however, give rise to any authority for FWC to substitute its
judgment for that of the elected legislative body of the municipality in determining whether or
not there is a need for the ordinance itself. Any interpretation of the rule that would require

FWC to assume such authority would be unreasonable because it would cause the rule to be
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invalid. See State. Bd. of Trustees v, Day Cruise Ass'n. Inc., 794 S0.2d 696, 701 (Fla. 1st DCS

2001).

FWC’S CONCLUSIONS OF LAW

1. FWC concludes as a matter of law that no allegations have been macde nor any
evidence entered that the proposed markers do not conform to the United States Aids to
Navigation System and Chapter 68D-23, Florida Administrative Code, as required for
determination by FWC pursuant to Rule 68D-23.104 (3)(a)1.

2. FWC concludes as a matter of law that no allegations have been made nor any
evidence entered that the proposed markers and any support structures br moorings do not
conform to the United States Coast Guard Aids to Navigation —Technical Manual (Comdtinst
M1 GSOO.BA) as required for determination by FWC pursuant to Florida Administrative Code
Rule 68D-23.104 (3)(a)2.

3 .FWC concludes ﬁs a matter of law that no allegations have been made nor any
evidence entered that any conflicts exist with fhc provisions of Chapter 327, or any amendments |
thereto or regulations thcreﬁnder, for ordinances adopted pursuant to Section 327.60, Florida
Statutes, as required for determination by FWC pursuant to Florida Administrative Code Rule
68D-23.104 (3)(a)]1.

4. FWC concludes as a matter ‘of law that the City of Naples has stated a valid purpose
for marking this area in that it considered and relicd on accident reports, uniform beating
citations,l vessel traffic studies, or other creditable data in determining its purpose for marking
and has found, based on these factors, that there is a significant risk of collision or a significant

threat to public safety. See Fla. Admin. Code R. 68D-23.105(1)(b)6.
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RULING ON RESPONDENT CITY OF NAPLES’AND INTERVENORS’ EXCEPTIONS

FWC adopts exceptions 2 and 3.

FWC rejects exceptions 1 and 4 through 12 as moot.

WHEREFORE,

IT IS HEREBY ORDERED:

1. FWC adopts all of the ALJ"s findings of fact found in Paragraphs 1 through 83 to the
extent that they are relevant and material.

2. FWC adopts the ALY's recommended conclusions of law found in Paragraphs 83
through 90 to the extent that the partics have standing to challenge the issuance of a permit for
regulatory markers but cannét challenge in this proceeding the need for the ordinance noticed on
the markers.

3. Exceptions 2 and 3 are adopted and incorporated herein as Exhibit B,

4, Exceptions 1 and 4 through 12 are rejected as moot.

5. The waterway marker permit relating to the City of Naples Application and City of
Naples Ordinance 04-10664 is granted. The pérmit is effective 30 days from the date of this
order unless a.notice of appeal of this order is timely filed.

Any party to this order has the right to scek judicial review of thc—; order under section
120.68 ‘of the Florida Statutes by the filing of a notiee of appeal under Florida Rules of Appellate
Procedure 9.110 with the Clerk of the Commission in the Office of General Counsel, 620 South
Meridian Street, Farris Bryant Building, Tallahassee, Florida 32399-1600, and by filing a copy

“of the notice of appeal accompanied by the applicable filing fees with the appropriate District
Court of Appeal. The notice of appeal must be filed within 30 days from the date this order is

filed with the Clerk of tlhie Commission.
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~ Any party to this order has the right to seek judicial review of the order under section
120.68 of the Florida Statutes by the filing of a notice of appeal under Rule 9.110 of the Florida
Rules of Appellate Procedure with the Clerk of the Commission in the Office of General
Counsel, 620 South Meridian Street, Farris Bryant Building, Tallahassee,‘ Florida 32399-1600,
and by filing a copy of the notice of appeal accompanied by the applicable filing fees with the
appropriate District Court of Appeal. The notice of appeal must be filed within 30 days from the
date this order is filed with the Clerk of the Commission.

DONE AND ORDERED in Tallahassee, Leon County, Florida, this o £° Sﬁay of March,

2007.

Kenneth Haddad
Executive Director
Florida Fish and Wildlife
Conservation Commission

Filed with the Agency Clerk
This o2 ¢ * day of March, 2007

ATTEST: Qlcdd-dﬁ %_/m

(_AGency €lerk
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that a true and correct copy of the above FINAL ORDER and
foregoing has been furnished by United States mail to the parties listed below, this 21 day of
March, 2007.

FLORIDA FISH AND WILDLIFE
CONSERVATION COMMISSION

Stan M. Warden

Assistant General Counsel

620 South Meridian Street
Tallahassee, Florida 32399-1600
Florida Bar No. 144932
Telephone: (850) 487-1764

Fax: (850)487-1790
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Captain Allen Walborn ; Mr. Dave Sirkos
678 14" Avenue 5% Avenue South
Naples, Florida 34102 Naples, Florida 34102
Captain Jack Hail - Mr. Jeffrey A. Klatzkow
2675 Bayview Dr. Assistant County Attorney
Naples, Florida 34112 Collier County

, 3301 East Tamiami Trail
Mr. James Pergola Naples, Florida 34112-4902
1830 Kingfish Rd.
Naples, Florida 34102 o Mr. Douglas Finlay

3430 Gulf Shore Blvd. N., 5H

Captain Eric Alexander Naples, Florida 34103
654 Squire Circle

Naples, Florida 34104

Mr. Frank Matthews

D. Kent Safriet
Hopping Green & Sams
P.O. Box 63526
Tallahassee, FL. 32314

Mr. Robert Pritt, Esq.
850 Park Shore Drive
Trianon Centre, Third Floor
Naples, Florida 34103-3587

Ms. Mimi 8. Wolock, Ezq.
1112 Trial Terrace Drive
Naples, FL. 34103-2306

Mr. Andrew Dickman, Esq.
Conservancy of Southwest Florida, Inc.
1450 Merrihue Drive

Naples, Florida 3410213449





